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This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest 

dated October 22, 2012, from Heritage Community Services (Heritage).  With this request for 

proposals (RFP) the South Carolina Department of Social Services (DSS) attempts to procure 

services for Teen Pregnancy Prevention - Abstinence. After evaluating the proposals received, 

DSS posted a notice of intent to award to South Carolina Parents Involved in Education (SCPIE). 

Heritage protested the award, alleging that SCPIE was nonresponsive to the requirements of the 

RFP as well as incorrect/unfair scoring by the DSS evaluators. 

 In order to resolve the matter, the CPO conducted a hearing December 12 and 13, 2012. 

Appearing before the CPO, were Heritage, represented by P. Brandt Shelbourne, Esq.; SCPIE, 

represented by Michael Montgomery, Esq.; and DSS, represented by Kathy Gettys, Esq.  

NATURE OF PROTEST 

The letter of protest is attached and incorporated herein by reference. 

FINDINGS OF FACT 

The following dates are relevant to the protest: 
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1. On August 28, 2012, DSS issued RFP No. 5400004813. (Ex. 2)1  

2. On September 5, 2012, DSS issued Amendment 1 to the RFP. (Ex. 3) It extended the 
proposal deadline from September 5 to September 26, 2012. The amendment is of no 
consequence to the protest.  

3. On September 19, 2012, DSS issued Amendment 2 to the RFP answering questions 
submitted by prospective offerors. (Ex. 4) According to the parties, Amendment 2 did not 
give rise to the grounds of protest.  

4. On October 10, 2012, DSS posted its Intent to Award the RFP to SCPIE for $546,972. (Ex. 
8)  

5. On October 22, 2012, Heritage filed its protest by email to the Protest-MMO address. The 
protest was timely filed. 

6. On October 23, 2012, DSS suspended the Intent to Award. (Ex. 9) 

DISCUSSION 

DSS processed its solicitation for Teen Pregnancy Prevention – Abstinence - in response 

to a directive from the SC General Assembly. Proviso 26.21 of the 2012-2013 General 

Appropriations Bill, Act No. 288, Part IB, § 26.21 (2012). The portions of the proviso relevant to 

this procurement and protest are as follows: 

(2)(a) One contract must be awarded to an entity that uses a National Abstinence 
Clearinghouse (NAC) approved curricula for a minimum of one year prior to their 
application. NAC is the agency the federal Department of Health and Human 
Services has chosen to provide a comprehensive, national list of approved 
abstinence-only education curricula that is consistent with the A through H 
legislative requirements defined in Title V, Section 510(b)(2). Any entity that is 
awarded one of the above contracts must agree to provide data to verify the 
program effectiveness.  

                                                 

1 At the beginning of the hearing counsel for Heritage offered as an exhibit a panel instruction page signed 
by one of the evaluators. The CPO marked this as Exhibit 1. To avoid confusion, the CPO later asked the 
procurement officer to introduce documents from the procurement file, including the evaluation and scoring papers. 
Those papers were marked collectively as Exhibit 7. The document marked as Exhibit 1 appears as the third page of 
Exhibit 7. The CPO reminds parties to a hearing of this language from the pamphlet distributed with the notice of 
hearing:  

 The responsible procurement office … introduces key documents from the procurement file, 
including the solicitation, any relevant responses, and a chronology of significant events. After  
marking these exhibits, the CPO hears motions…. 
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(b) The contract awarded pursuant to this item must be awarded to entities that 
utilize a program or evaluation process approved by, and under the supervision of, 
a federally approved Institutional Review Board (IRB) and have been evaluated 
and approved for medical accuracy by the United States Health and Human 
Services’ Office of Adolescent Health or the Office of Adolescent Pregnancy 
Prevention. Contracts may also be awarded to entities that do not meet these 
requirements on the date of the award but the entity must meet the requirements 
by the end of the fiscal year or the entity must forfeit the final quarterly payment. 

DSS reiterated the requirements of the proviso in the RFP, writing, in relevant part: 

III. SCOPE OF WORK/SPECIFICATIONS 

The South Carolina Department of Social Services (DSS) is seeking a vendor to 
provide a teen pregnancy prevention program that uses a National Abstinence 
Clearinghouse (NAC) approved curricula for a minimum of one year prior to their 
application.  NAC is the agency the federal Department of Health and Human 
Services has chosen to provide a comprehensive, national list of approved 
abstinence-only education curricula that is consistent with the A through H 
legislative requirements defined in Title V, Section 510(b)(2). 

A. Offeror must utilize a program or evaluation process approved by, and 
under the supervision of, a federally approved Institutional Review Board 
(IRB) and have been evaluated and approved for medical accuracy by the 
United States Health and Human Services’ Office of Adolescent Health or 
the Office of Adolescent Pregnancy Prevention.   

A Contract may also be awarded to an Offeror that does not meet these 
requirements on the date of the award but the Offeror must meet the 
requirements by the end of the fiscal year or the Offeror must forfeit the 
final quarterly payment (last three monthly payments). 

*** 

C. Offerors must include their implementation and process analysis using 
three data sources and including 

a. A review of the program documents and records 
b. Interviews and focus group results 
c. Results of on-site program observation 

(Ex. 2, p. 13) 

Additionally, DSS wrote the following relevant to the above scope of work regarding 

what the offerors had to submit with their proposals: 
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IV. INFORMATION FOR OFFERORS TO SUBMIT 

INFORMATION FOR OFFERORS TO SUBMIT -- EVALUATION (JAN 
2006) 

In addition to information requested elsewhere in this solicitation, Offerors should 
submit the following information for purposes of evaluation: 
[04-4005-1] 

*** 

(4) The extent to which a proven and public history of having effectively 
implemented abstinence programs in this State where participating students were 
at least thirty percent lower than comparable non-program students, utilizing the 
process analysis as detailed under Scope of Work Item C.   

(5) Documentation showing that the program has federal Institutional Review 
Board (IRB) approval and is currently under IRB supervision.  If Offeror does not 
have an approved IRB program they must provide documentation showing that 
they have applied for IRB approval and must provide documentation showing that 
the program has federal approval and is currently under IRB supervision prior to 
June 30, 2012 [sic]…. 

(Ex. 2, p. 15) 

MOTION TO DISMISS 

At the start of the hearing, SCPIE, joined by DSS, asked the CPO to dismiss a number of 

grounds asserted by Heritage arguing that: 

A. Heritage’s Notice of Protest is so vague, verbose, and confusing as to fail to alert 
the parties to the general nature of the protest. 

B. Some, or all, of Heritage’s protest and supplemental materials is untimely and was 
filed more than ten days after the notification of intent to award in violation of 
Section 11-35-4210. 

C. Heritage’s Notice of Protest improperly criticizes and seeks to compare 
evaluations without any allegation of impropriety in the evaluation process. 

D. To the extent that Heritage seeks to assert that the SC PIE program fails to meet 
the “legislative standard”, such a ground is a protest of the solicitation and is 
untimely.  

During the hearing, the CPO ruled only on the timeliness issue. The Consolidated 

Procurement Code (Code) provides all bidders and offerors the privilege of filing a protest. S.C. 
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Code Ann. Section 11-35-4210(b) clearly delineates the time a party aggrieved in connection 

with an intended award shall file a protest. The time allowed is “within ten days of the date 

award or notification of intent to award, whichever is earlier, is posted in accordance with this 

code.” The Code allows a protestant to modify a timely filed protest: “At any time after filing a 

protest, but no later than fifteen days after the date award or notification of intent to award, 

whichever is earlier, is posted in accordance with this code, a protestant may amend a protest 

that was first submitted within the time limits established by subsection (1)(b).”  

DSS posted its notice of intent to award October 10, 2012. Ms. Anne Badgley, President 

of Heritage, filed its protest on October 22, 2012, which was within the filing period due to the 

tenth day falling on a weekend.  The fifteenth day after the intent to award was October 25, 

2012. Between October 26 and December 11, 2012, even after hiring legal representation, and 

without copying the other parties, Ms. Badgley continued to supplement her protest issues and 

documents creating a stack of documents over three inches high. Everything purporting to raise 

a new ground of protest filed after 5:00PM October 25, 2012 was untimely. Therefore, the CPO 

will consider only those grounds of protest raised in Ms. Badgley’s October 22, 2012, letter. All 

subsequently-filed protest grounds are dismissed.  

 All other assertions by SCPIE in its motion regarding dismissal of Heritage’s grounds of 

protest are denied.  They are addressed below. 

CONCLUSIONS OF LAW 

Heritage challenged the responsiveness of SCPIE’s proposal and DSS’s evaluation of the 

proposals received. These categories of protest are addressed separately, as follows.  

Responsiveness 

In its October 22 protest letter Heritage articulated four separate instances where SCPIE’s 

proposal was nonresponsive to the requirements of the RFP: 
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1. It failed to properly document approval of the SCPIE program by the National 
Abstinence Clearinghouse, or NAC; 

2. Its claim that the federal Department of Health and Human Services had approved the 
program’s medical accuracy was unsubstantiated; 

3. It failed to adequately document SCPIE’s program was effective; and 

4. It failed to establish SCPIE’s program had the approval and oversight of an accredited 
Institutional Review Board (“IRB”).  

Competitive sealed proposals are governed by Code Sections 11-35-1520 and 11-35-

1530: 

[A] contract may be entered into by competitive sealed proposals subject to the 
provisions of Section 11-35-1520 and the ensuing regulations, unless otherwise 
provided in this section [11-35-1530]. 

S.C. Code Ann. § 11-35-1530(1) (2011). Section 11-35-1530(7) requires that, after evaluation, 

“all responsive offerors must be ranked from most advantageous to least advantageous to the 

State.” Section 11-35-1530(9) provides that  

[a]ward must be made to the responsible offeror whose proposal is determined in 
writing to be the most advantageous to the State, taking into consideration price 
and the evaluation factors set forth in the request for proposals…. 

Section 11-35-1520 requires that offerors be responsive in order to be eligible to receive a 

contract award. The Code defines a responsive bidder or offeror as “a person who has submitted 

a bid or offer which conforms in all material aspects to the invitation for bids or request for 

proposals.” (§ 11-35-1410(7)) A protestant challenging the responsiveness of a competitor’s 

proposal “has the burden of proving its claim by the weight or preponderance of the evidence.” 

Appeal by Blue Bird Corp., Panel Case No. 1994-15. Decisions by the procurement officer as to 

ranking of offerors and awarding a contract under an RFP are final unless clearly erroneous, 

arbitrary, capricious, or contrary to law. (§ 11-35-2410(A)) This standard applies to 

determinations whether an offeror is responsive and should be ranked. See Appeal by Value 
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Options, et al., Panel Case No. 2001-7 (“[T]he Panel finds that the determination by [the 

procurement officer] that VO's bid is nonresponsive was not clearly erroneous, arbitrary, 

capricious, or contrary to law….”). To prevail on this part of its challenge, then, Heritage must 

prove by a preponderance of the evidence that the procurement officer’s finding that SCPIE’s 

proposal was responsive was clearly erroneous, arbitrary, capricious, or contrary to law. 

1. In its first allegation that SCPIE’s proposal was nonresponsive, Heritage wrote: 

SC PIE's proposal should be deemed unresponsive for not providing the 
appropriate documentation, as required by the proviso,2 for being a stand alone 
abstinence education curricula and further for a confusing presentation of 
undocumented  data, possibly from a different program that is not NAC 
approved, to imply there is scientifically  derived evidence that HIS is a proven-
effective  program. 

Regarding NAC (National Abstinence Clearinghouse) approval, the RFP required:  

The South Carolina Department of Social Services (DSS) is seeking a vendor to 
provide a teen pregnancy prevention program that uses a National Abstinence 
Clearinghouse (NAC) approved curricula for a minimum of one year prior to their 
application.  NAC is the agency the federal Department of Health and Human 
Services has chosen to provide a comprehensive, national list of approved 
abstinence-only education curricula that is consistent with the A through H 
legislative requirements defined in Title V, Section 510(b)(2). 

(Ex. 2, p. 13) 

 In its response to the RFP’s requirement that its program be NAC approval, SCPIE 

wrote, “South Carolina Parents Involved in Education has utilized Healthy Image of Sex 

curricula throughout South Carolina since 2004. Health Image of Sex has been approved by the 

National Abstinence Clearinghouse (NAC) for adherence to federal A-H legislation 

requirements for abstinence education as set forth in Section 510(b) of Title V of the Social 

Security Act, as amended. This year, the Founder and President of NAC personally reviewed 

                                                 

2 Heritage analyzed responsiveness in relation to the language of the Proviso. DHEC included that language 
verbatim in the RFP. The CPO interprets Heritage’s reference to the proviso as if it referred to the RFP. 
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the HIS curriculum and she provided the following letter to document her personal and 

professional approval.” (Ex. 6, p. 9) A copy of the letter from Leslee J. Unruh was included 

with SCPIE’s proposal. The text of both SCPIE’s response and Ms. Unruh’s letter 

unequivocally state that the SCPIE program has earned NAC approval. Heritage offered no 

convincing evidence to the contrary.   

2. In its second allegation that SCPIE’s proposal was nonresponsive, Heritage 

challenged this passage from the SCPIE proposal: 

The Healthy Image of Sex curriculum proposed for this project was evaluated by 
the US Health and Human Services' Office of Adolescent Health for medical 
accuracy in 2008. As a result of this important review, curriculum authors were 
provided a list of statistics that required updating. These updates were made and 
the curriculum was revised in 2010 to meet the medical accuracy standards 
provided by the US Health and Human Services Office of Adolescent Health. 

(Ex. 6, p. 10) Heritage wrote that: 

The United States Office of Adolescent Health (OAH) confirmed that their 
office was established within the Office of the Assistant Secretary for Health in 
2010. The OAH website also states that the office was founded in 2010. It is 
not possible for SCPIE’s curricula (Healthy Images of Sex) to be evaluated in 
2008 by an office that did not exist until 2010. 

*** 

SC PIE’s proposal should be deemed unresponsive for not providing Medical 
Accuracy Approval and the SC PIE statement claiming medical accuracy 
appears to be unsubstantiated. 

The RFP required, “Offeror must utilize a program or evaluation process … evaluated 

and approved for medical accuracy by the United States Health and Human Services’ Office of 

Adolescent Health or the Office of Adolescent Pregnancy Prevention.” (Ex. 2, p. 13) Sheri Few 

acknowledged that the Office of Adolescent Health (OAH) did not exist until 2010. She argued, 

however, that statement was merely a misstatement. She testified that she did actually submit her 

program to the federal Department of Health and Human Services (HHS), but to another unit of 



Decision, page 9 
In the Matter of Protest of Heritage Community Services, Case No. 2012-146 

HHS, the Family Youth Services Bureau (FYSB), a predecessor of the OAH. SCPIE offered an 

organization chart for HHS (Ex. 13) that reflects that both OAH and FYSB are agencies within 

the Department. Other than Ms. Few’s confusion between OAH and FYSB, Heritage offered no 

compelling evidence that HHS has not evaluated SCPIE’s program and approved it for medical 

accuracy. 

3. For its third responsiveness claim Heritage wrote: 

There is insufficient and inconsistent evidence that the Healthy Image of Sex 
program met the legislative standard, “Entities that have a proven and public 
history of having implemented abstinence programs in this State may be given a 
preference during the contract evaluation and awarding process.  For the purpose 
of this proviso, a program is ‘effectively implemented’ if the program has 
published positive behavioral outcomes  by an independent and nationally 
recognized private or government agency demonstrating  that a year after the 
program, program participants initiated sex at a rate of at least thirty percent lower 
than comparable  non-program students.” 

SC PIE should be deemed unresponsive because they failed to properly document 
the foundational requirements of the Legislature that would ensure the program 
proposed has long-term significant positive behavioral outcomes for the targeted 
audience. 

The language quoted in the first paragraph is taken from Section 26.21(D), the legislative 

proviso requiring the solicitation. Similar, though not identical, language appears in Part IV of 

the RFP.  

Part III(C) of the RFP required: 

Offerors must include their implementation and process analysis using three data 
sources and including 

a. A review of the program documents and records 
b. Interviews and focus group results 
c. Results of on-site program observation 

(Ex. 2, p. 13) Further, under Part IV of the RFP, Information for Offerors to Submit, DSS wrote,  

In addition to the information requested elsewhere in this solicitation, Offerors 
should submit the following information for purposes of evaluation: 
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*** 

(4) The extent to which a proven and public history of having effectively 
implemented abstinence programs in this State where participating 
students were at least thirty percent lower than comparable non-program 
students, utilizing the process analysis as detailed under Scope of Work 
Item C. 

(Ex. 2, p. 15) 

SCPIE included with its proposal six and a half pages extolling its success in abstinence 

education since 2004, including its program documents and records, implementation and process 

analysis, data collection processes, pre- and post-surveys, fidelity to plan process, interviews and 

focus group results, results of on-site program observations, and staff observations. (Ex. 6, pp. 

11–17) In a different section, SCPIE included three pages of data charts supporting the success 

of its program. (Ex. 6, pp. 33-35) Heritage offered no compelling evidence to the contrary.     

4. In its fourth issue regarding SCPIE’s responsiveness, Heritage quoted language 

from Part IV of the RFP, concerning Institutional Review Board approval, and argues that the 

IRB information SCPIE submitted is inadequate. Part III of the RFP required:  

A. Offeror must utilize a program or evaluation process approved by, and under 
the supervision of, a federally approved Institutional Review Board (IRB) and 
have been evaluated and approved for medical accuracy by the United States 
Health and Human Services’ Office of Adolescent Health or the Office of 
Adolescent Pregnancy Prevention.   

A Contract may also be awarded to an Offeror that does not meet these 
requirements on the date of the award but the Offeror must meet the requirements 
by the end of the fiscal year or the Offeror must forfeit the final quarterly payment 
(last three monthly payments). 

(Ex. 2, p. 13) Further, under Part IV of the RFP, Information for Offerors to Submit, DSS 

requested: 

Documentation showing that the program has federal Institutional Review 
Board (IRB) approval and is currently under IRB supervision.  If Offeror does 
not have an approved IRB program they must provide documentation showing 
that they have applied for IRB approval and must provide documentation 
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showing that the program has federal approval and is currently under IRB 
supervision prior to June 30, 2012. 

(Ex. 2, p. 15) 

SCPIE responded, “SCPIE’s program and evaluation process has been approved by, and 

is under supervision of a Federally-approved Institutional Review Board (IRB).” (Ex. 6, p.9) 

SCPIE included a letter from Guang Zhoa, PhD, IRB Chair and Director of the Office of Public 

Health Statistics & Information Systems at the SC Department of Health and Environmental 

Control. The proposal describes SCPIE’s IRB approval, “The letter indicates that SC Parents 

Involved in Education’s program possesses a Federal Wide Assurance number: FWA00003803. 

Furthermore, the letter states that no further action or IRB oversight is required as long as the 

project remains the same.” Dr. Zhao’s letter was included with SCPIE’s proposal. (Ex. 6, p. 10) 

Because the copy in the proposal was difficult to read, the CPO accepted a full-size copy as an 

exhibit. (Ex. 10) In his letter, dated January 4, 2012, Dr. Zhoa wrote, in part,  

The DHEC IRB has reviewed the project entitled, “A Statewide Program to 
Prevent Teen Pregnancy.” It is the understanding of this IRB that the South 
Carolina Parents Involved In Education (SC PIE), a nonprofit organization 
governed by a Board of Directors, was funded by a DSS grant to implement this 
program in 20103 and will propose a similar project in 2011-2012, which will add 
an Evaluation Component. It is also the understanding of this IRB that DHEC 
Health Services’ Chronic Disease Epidemiology and evaluation will be contracted 
by SC PIE to provide the evaluation support. 

*** 

The DHEC IRB in its deliberation considered in this case, the purpose of this 
activity is to possess the success of an established program in achieving its 
objective and the information gained from the evaluation will be useful in 
providing feedback to improve that program. Furthermore, Federal policies that 
DHEC conducts its human subject research by are detailed in the “Ethical 
Principles and Guidelines for the Protection of Human Subjects of Research (the 
Belmont Report). The term “practice” in this report refers to interventions 
                                                 

3 Actually, the DSS “grant” Dr. Zhoa referenced was a contract awarded for the same or similar scope of 
service as this RFP.  
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designed solely to enhance the wellbeing of an individual or groups of 
individuals. The conduct of the SC PIE Statewide Teen Prevention program will 
do just that. Such interventions need not be reviewed as research. Based on this 
and 45 CFR 46.102(d), the DHEC IRB considers this activity as Public 
Health Practice and is not considered human subjects research. No further 
action or IRB oversight is required, as long as the project remains the same.  

Please reference the Protocol number, IRB.12-001, assigned to this project when 
making any contact with this office regarding this project. 

(Ex. 10 (emphasis in original)) 

 Heritage first argues that SCPIE does not possess a Federal Wide Assurance number; 

that the number in the letter actually belongs to DHEC. SCPIE agrees, inasmuch as it is engaging 

DHEC for evaluation support via a subcontract.    

Second, Heritage argues that SCPIE’s program is not currently under IRB supervision, 

noting Dr. Zhoa’s statement that “No further action or IRB oversight is required, as long as the 

project remains the same.” SCPIE responded that the mere fact that Dr. Zhoa has authorized 

SCPIE to operate in accordance with the program DHEC approved does not indicate any 

deficiency in its program. The CPO agrees. Licensing and certification authorities typically 

authorize their licensees and certified entities to operate independently according to their license 

or certification requirements, rules, policies, practices and protocol.4  

Finally, Heritage questions when the SCPIE program was required to obtain IRB 

approval. In Part III the RFP required “the Offeror must meet the requirements by the end of the 

fiscal year.” The State’s fiscal year will end on June 30, 2013. Unfortunately, DSS confused the 

matter by writing in Part IV, “If Offeror does not have an approved IRB program they must 

                                                 

4 In fact, Heritage’s own proposal reads similarly. In a letter from Thomas E. Smith, PhD, Chair, 
Institutional Review Board, of the National Abstinence Education Association, included by Heritage with its 
proposal, Dr. Smith wrote, “This letter serves as documentation that the IRB Submission dated (6/30/11) from 
Heritage Community Services, Inc. (FWA00012159) has received approval for one year. Any significant changes 
in the program curriculum or its evaluation must be reported to this board to sustain its approval.” (Ex. 5, p. 3)    
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provide documentation showing that they have applied for IRB approval and must provide 

documentation showing that the program has federal approval and is currently under IRB 

supervision prior to June 30, 2012.” The date in the latter passage is, of course, prior to the 

solicitation’s issue date. The CPO finds this ambiguity must be resolved by reference to Part 

III, Scope of Work/Specifications.5   

Conclusion – Responsiveness 

As stated above, the protestant must prove by a preponderance of the evidence that the 

procurement officer’s determination of responsiveness was clearly erroneous, arbitrary, 

capricious, or contrary to law. Heritage failed to meet its burden of proof in this case. Therefore, 

the protests regarding SCPIE’s responsiveness are denied.  

The Evaluation 

Heritage alleged also that the DSS evaluation of the proposals was flawed, writing:  

Incorrect/unfair scoring by DSS Evaluators on the Heritage scores for counties 
served within the state, seen on the Evaluator Explanation Summary (no. 4) 
and the Evaluators Score Sheet (no. 4). Both vendors stated that they would 
serve 46 counties. 

As remedy, Heritage requested that its proposal should be given a perfect score of 20 points on 

the Evaluator Score Sheet.  

Heritage argued that the evaluators penalized it during the evaluation due to their 

misinterpretation of Heritage’s proposal. In its proposal, Heritage included a chart entitled 

“Number/Names of Counties in the State Where Services are Provided.” (Ex. 5, p. 24) According 

to the chart, Heritage offered three of its four services (Faith/Community Leadership, Pro Parents 

and Foster Parent Services receiving parent series; Teens impacted through parent series; and 

                                                 

5 The CPO cautions DSS against inserting specific requirements in Part IV, Information for the Offerors to 
Submit, which could be interpreted differently than Part III, Scope of Work.  
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Community and SCHFF members engaged) in all forty-six counties of the state. However, 

Heritage offered its fourth service, A-H Consistent Heritage Keepers to Adolescents, in only 

twenty-five counties. (Ex. 5, p. 24)    

Three DSS evaluators scored the proposals. All three, Kay Shugert, Corita Loyd, and 

Brad Leake, appeared at the hearing and testified regarding their evaluations. All of them 

acknowledged that Heritage’s chart influenced their scoring of its proposal. However, each one 

stated that he/she followed instructions, evaluated the proposals fairly and independently, and 

that no one influenced the scoring. The three evaluators determined SCPIE’s proposal most 

advantageous to the state.  

Heritage argues the evaluators misinterpreted its proposal. It blames them for misreading 

the chart on page 24. Heritage, not the evaluators, is responsible for the clarity of its proposal. 

Heritage asserts that it should have received a perfect score of 20 points for evaluation criterion 

3, “Number of counties in the State where services will be provided.” In doing so, Heritage asks 

the CPO to ignore the scores of the evaluators and rescore its proposal.  

Regarding award of a RFP, the Consolidated Procurement Code reads, “Award must be 

made to the responsible offeror whose proposal is determined in writing to be the most 

advantageous to the State, taking into consideration price and the evaluation factors set forth in 

the request for proposals.” (§ 11-35-1530(9)) Once the evaluation is completed, the Code gives 

great deference to the evaluators’ determination of award. Regarding the evaluation and 

determination of award of a RFP, the Code also reads, “The determinations required by the 

following sections and related regulations are final and conclusive, unless clearly erroneous, 

arbitrary, capricious, or contrary to law: …Section 11-35-1530(7) (Competitive Sealed 
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Proposals, Selection and Ranking of prospective Offerors), Section 11-35-1530(9) (Competitive 

Sealed Proposals Award)….” (§ 11-35-2410)     

On numerous occasions, the Panel has held that it will not re-evaluate proposals and will 

not substitute its judgment for the judgment of the evaluators, who are often experts in their 

fields, or disturb their findings so long as they follow the requirements of the Code and the RFP, 

fairly consider all proposals and are not actually biased.  See, e.g., Protest of Santee Wateree 

Regional Transportation Authority, Panel Case No. 2000-5 (reaffirming that the evaluation 

process need not be perfect as long as it’s fair and the Panel will not  re-evaluate proposals);  

Protest of Transportation Management Services, Inc., Panel Case No. 2000-3 (finding that the 

evaluation process is not required to be perfect and that the Panel will not re-evaluate proposals); 

Protest of First Sun EAP Alliance, Panel Case No. 1994-11 (noting that the Panel will not disturb 

the evaluators’ findings so long as they following the Code and the RFP’s requirements, fairly 

consider all proposals and are not actually biased);  Protest of Volume Services, Panel Case No. 

1994-8 (holding that the Panel will not substitute its judgment for that of the evaluators).  In the 

Santee Wateree case, ante, the Panel also explained that subjectivity is the hallmark of the RFP 

process and does not equate with arbitrariness.  Moreover, the Panel has found that “the variation 

of evaluators’ scores alone is only proof of the subjective nature of the evaluation aspect of the 

RFP process.”  Protest of Travelsigns, Panel Case No. 1995-8.  Regardless, the protestant bears 

the burden of proof to demonstrate by a preponderance of the evidence that the evaluators’ 

determinations were flawed.  Id. Heritage has failed to meet that burden and its protest of the 

evaluation is therefore denied.6  

                                                 

6 Heritage also alleged that SCPIE copied parts of its proposal from older Heritage proposals. At the 
hearing, Heritage offered neither evidence nor argument regarding this protest ground. Therefore, it is denied as 
abandoned. 
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DETERMINATION 

For the foregoing reasons the protest is denied. 

 

     

 R. Voight Shealy 
Chief Procurement Officer 
  For Supplies and Services 

 

  
 
December 27, 2012 

 

 Date  
 
Columbia, S.C. 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised July 2012) 

 
 The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision.  A decision pursuant to subsection (4) is final and 
conclusive, unless fraudulent or unless a person adversely affected by the decision 
requests a further administrative review by the Procurement Review Panel pursuant 
to Section 11-35-4410(1) within ten days of posting of the decision in accordance 
with subsection (5).  The request for review must be directed to the appropriate chief 
procurement officer, who shall forward the request to the panel or to the Procurement 
Review Panel, and must be in writing, setting forth the reasons for disagreement with 
the decision of the appropriate chief procurement officer.  The person also may 
request a hearing before the Procurement Review Panel.  The appropriate chief 
procurement officer and an affected governmental body shall have the opportunity to 
participate fully in a later review or appeal, administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is 
available on the internet at the following web site: http://procurement.sc.gov 
 
FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest 
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et 
al., Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM). 
 
FILING FEE: Pursuant to Proviso 83.1 of the 2012 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by 
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  
The panel is authorized to charge the party requesting an administrative review under the South 
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410…Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party 
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall 
submit a completed Request for Filing Fee Waiver form at the same time the request for review is 
filed.  The Request for Filing Fee Waiver form is attached to this Decision.  If the filing fee is not 
waived, the party must pay the filing fee within fifteen days of the date of receipt of the order 
denying waiver of the filing fee.  Requests for administrative review will not be accepted unless 
accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the time of 
filing." PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW 
PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, an incorporated 
business must retain a lawyer. Failure to obtain counsel will result in dismissal of your appeal. 
Protest of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The 
Kardon Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003). 
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South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1105 Pendleton Street, Suite 202, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1.  What is your/your company’s monthly income? ______________________________ 
 
2.  What are your/your company’s monthly expenses? ______________________________ 
 
3.  List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  
_____________________________________________________________________ 
_____________________________________________________________________________________
_____________________________________________________________________________________
________________________________________________________________ 
 
To the best of my knowledge, the information above is true and accurate.  I have made no attempt to 
misrepresent my/my company’s financial condition.  I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only:    ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE:  If your filing fee request is denied, you will be expected to pay the filing fee within fifteen 
(15) days of the date of receipt of the order denying the waiver. 
 

 










